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VALIDITY OF INDEMNITY INSURANCE 
CONTRACTS. ; 
Even the best courts sometimes go 


astray. Failing to hitch their frail wagons 
to some fixed star in the judicial firmament 
they become lost in by-paths of their own 
creation and other courts following in their 
uncertain footsteps, suffer.the fate of that 
court which first led into error. But worse 
than that, these self-distrusting courts, fol- 
lowing each other so blindly into the ditch, 
serve as they run, to kick up a great cloud 
of dust which, for a better term, we call the 
“ereat weight of authority’ and which is 
so compelling in its attraction for both 
courts and lawyers. 

Follow the cloud! Follow the crowd! 
Where the greatest number tramp must be 
the right road. Not always. There’s a 
further question—Who’s the leader? When 
he took this short cug, did he seem to know 
he was going? Herein lies the 
danger of judicial precedent. Unless a 
court is unable to escape the cumulative ef- 
fect of precedent it becomes a snare to trap 
the unwary and to still the questionings of 
the sincere judicial mind. 

Take the case of a contract to indemnify 
one for the consequences of his violation 
of the law. -Is such a contract good or is 
it void because the consideration is illegal? 
We pick up that great index to the fixed 
stars of independence, Hughes’ Grounds & 
Rudiments of Law, and turning to the 
alphabetical heading of illegality we are 
put in possession of two great maxims. 

Xx turpi contractu non oritur actio, 

Salus populi, suprema lex. 

Holding fast to these two fixed stars 
which are forever true in all ages and for 
all time, we are ready to say that if what- 
ever fails to come within the description of 
these maxims is absolutely void and should 
not escape our condemnation because of 
other considerations, of business or other- | 
wise, which seem to support it. 


where 





From these great maxims we are led to 


the first great case, one which is called a 
leading case, not only because it was the 
leader in a new departure but because it 
was a good leader. The court knew the 
way it was going and gave good reasons in 
harmony with the great principles of jus- 
tice. 

This case is none other but the great case 
of Collins y. Blantern, Wils. 341, 1 Smith 


L. C. 715, Hughes G. & R. 436. It held 
that a contract of A to indenmify Bb 
for the results of breaking the common 


law was a void contract. We see easily 
why*this must be so. Salus populi suprema 
lex, demands that no contract shall encour- 
age a result that will in any manner affect 
the salus populi. This contract does so, for 
it encourages B to commit an infraction of 
law. It is therefore tainted with illegality 
because it violates a fundamental principle 
of law and public policy. An action based 
thereon is therefore “ex turpi contractu,” 
and must fail. 

Now, we make more definite our assum- 
ed contract. A promises B to indemnify 
him if he, B, suffer judgment in a civil ac- 
tion for damages for violating some stat- 
ute, for instance, the Safety Appliance Act. 
This act is in the interest of salus populi 
and requires the use of certain appliances 
which increase the safety of passengers and 
servants of railroad companies. B is a 
railroad company and does not wish to obey 
this law or become liable for damages if he 
disobeys it (which, by the way, is the same 
thing, for where the law has lost its sanc- 
tion it is no longer binding upon the. con- 
sciences of men). At this interesting mo- 
ment A comes along and tells B that for a 
small annual payment, he will remove the 
sanction of the law, to-wit, its penalty, by 
himself becoming liable therefor, or what is 
the same thing, refunding to B all the con- 
sequences of his unlawful act. B feels 
much encouraged. No longer is he so care- 
worn and anxious lest through some negli- 
gence he shall violate the law by failing to 
adopt the new devices, because, for him, the 
law has lost all terror, its sting has gone 
and he can operate to some extent inde- 
pendently of its commands. 
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Does not the mere statement of this 
proposition carry irresistibly its own con- 
clusion? The Safety Appliance Act. is 
passed in the interest of the salus populli 
and that great maxim, (a fixed star of jur- 
isprudence) immediately controls the re- 
sult. A’s contract encourages B to violate 
that statute as much as A’s contract in the 
case encouraged B to violate a criminal 
statute, because in either case, the contract 
of indemnity practically, though not theo- 
‘retically, removes the sanction of the law. 
That being the effect of the contract, from 
that moment the salus populi is endangered 
The contract becomes tainted with a hope- 
less illegality and the great maxim we quot- 
ed at the beginning sweeps up the refuse 
and wipes it off the boards—Ex turyi con- 
tractu, non oritur actio. 

If this is convincing, why need authority ? 
Why be slaves to precedent? No matter 
who it hits, the court tat first went off into 
error was blind to genera! principles. There 
were no stars to guide and no fixed lights 
to lead into any safe harbor, but into utter 
darkness the court went stumbling on its 
way and after it went other courts, eqrally 
hlind, and all have fallen into the ditch. 

In the splendid article in this issue by 
Judge Needham C. Collier, we discuss fully 
the fundamental error in the decision on 
this question and we cite all the decisions of 
many respectable courts who have raised 
the great cloud of dust which has blinded 
the eves of the profession, but above and 
beyond them all we have shown one jurist 
who refused to be coerced by any “weight 
of authority” whose scanned the 
heavens for some fixed star to guide him 
out of what he believed was a most atro- 
cious error and in a most magnificent 
opinion in the case of Breeden vy, Frank- 
fort, etc., Insurance Company, 220 Mo. 327, 
119 S. W. 576, Judge A. M. Woodson 
leads in a conflict against a “weight of au- 
thority” that would daunt an ordinary jur- 
ist. All honor to such judges! 


eyes 


The trouble with our courts to-day is 
that they are not intimate enough with the 
great maxims and the great leading cases 








wherein are imbedded the really few great 
principles of justice. Too frequently the 
expediency of business-or private gain or 
convenience, will lead such courts to ignore 
great immutable, unchangeable principles 
of jurisprudence, which, because of the fact 
that they are forever true, continually em- 
barrass their detractors into error and for- 
bidden paths. 

Indemnity contracts insuring against loss 
for negligence or any other violation of law 
are illegal contracts absolutely unenforce- 
able in any jurisprudence that has any re- 
spect for the great universal maxim, salus 
populi suprema lex. 
be forever raised against such contracts and 
against the business of those companies 
which encourage the extension of this char- 
acter of insurance on the ground that such 
insurance is a contintral menace to the pub- 
lic safety and violative of every sound prin- 
ciple of contract legality. 


And our voice shall 


Let the courts wake up, and not regard 
so highly the “business interests” of the 
country, especially where such interests are 
opposed to the “safety of the people.” The 
latter consideration becomes the “supreme 
of the land courts are 
charged to enforce. A. FR: 


law” which the 








NOTES OF IMPORTANT DECISIONS 

RESTRICTIONS IN DEEDS—DISTINCTION 
BETWEEN BOW WINDOW AND PORCH.— 
In the case of Spilling v. Hutcheson, 68 S. E. 
250, decided by Virginia Surreme Court of 
Appeals there was application for mandatory 
injunction to abate a bow window and a piazza 
under a building line restrict‘on. The coven- 
ant in the deed said: The building iine of 
the square shall be not less than twenty-five 
feet from true street line, it being understood 
that the front wall of the building shall be set 
back at least twenty-five feet from the street 
line. 

The defendant erected a three-story brick 
residence with a frontage of 26 feet 2 inchas, 
12 feet of this space being occupied by a bow 
front or window, the foundation of which 
rises from the ground and projects over the 
"building line four feet. There is also a 
porch clear across the front of the building 
projecting over the line some 10 feet. The 
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porch is an open frame structure, resting up- 
on brick piers. 

The injunction was sustained as to the 
window and denied as to the porch. Theie is 
no reasoning employed further than saying: 
“Applying as we must do, the familiar prin- 
ciple that the language of the deed is to be 
construed liberally in favor of the grantee, we 
think the porch does not form part of the 
‘front wall of the building.’” Yet it seemed 
an integral part of the building and the pur- 
pose of the restriction was that no substantial 
part thereof should be closer to “the true 
street line’ than a certain distance. Inciden- 
tally it is stated that the porch is “an open 
frame structure,” but then it would be no 
more a part of the front wall than it was if 
closed at the ends, or if constructed of other 
material. Suppose the main building were 
frame, and built on brick piers, as the porch? 
It is not stated the window starts from the 
ground over the line, but it projects. If the 
porch could have gotten support like it, would 
it have made any dilfcrence? 

This building line is to reserve an open 
space and thus the restriction should have 
been construed. For authorities and discus- 
sion of building line restrictions see 68 Cent. 
Li. J. 245, 








THE VALIDITY OF CONTRACTS OF 
INDEMNITY ‘FOR LIABILITY TO 
THIRD PERSONS ARISING OUT 
OF NEGLIGENCE. 


INTRODUCTORY. 

Since the decision of Phoenix Insur- 
ance Co. vy. Transportation Co.,? decided in 
1886, there has come into existence a line 
of cases, growing out of a class of con- 
tracts, which have inaugurated a new spe- 
cies of insurance in the modern commer- 
cial world. Many suits have grown out of 
this kind of insurance, as it is called in 
ordinary speech, but, as it was scarcely to 
the interest of companies engaging in this 
class of business and endeavoring to popu- 
larize it with the business. world to con- 
test liability as a princ*ple or of any partic- 
ular company to draw invidious attention 
to itself, few have been the instances of 
its validity being disputed. There have 
been, however, some cases in which the 


(1) 117 U. 8. 312. 


question of validity has been raised, it be- 
ing claimed that contracts, such as these, 
which undertake to indemnify an indemni- 
tee for loss arising ou’ of his negligence, or 
that of his servants und agents, in his 
business, causing injury or loss to third 
persons, are void as against public policy. 
1 will endeavor to summarize the holdings 
in these cases seriatim, commenting here 
and there as I proceed, and follow this up 
with observations of a more general nature. 

Review of Cases—The Phoenix Insur- 
ance Co. case, supra, showed that a boat 
line, stipulated in a bill of lading given a 
shipper that the carrier should have the 
full benefit of any insurance that may 
have been effected on account of goods 
shipped, and the question was whether the 
goods being lost by its negligence, it had 
any right of subrogation. In that situation 
it was said by Gray, J.: “No rule of law 
or of public policy is violated by allowing 
a carrier, like any other person having 
either a general or a peculiar interest in 
goods, to have them insured against the 
usual perils, and to recover for any loss 
from such perils, though occasioned by the 
negligence of his own servants * * * 
If it were true that a ship-owner, obtaining 
insurance by general description upon his 
ship and the goods carried by her, could, in 
case of the loss of both ship and goods, by 
perils insured against, and through the 
negligence of the master and crew, recover 
of the insurers for the loss of the ship 
only, and not for the loss of the goods, 
some trace of the distinction would be 
found in the books. But the learning and 
research of counsel have failed to furnish 
_any such precedent.” The question is thus 
seen to be a narrow one. 

Thereupon he quotes from one of the 
earliest cases language by Lord Chief 
Justice Abbott, approved by Mr. Justice 
Story in Waters v. Merchants Louisville 
Ins. Co.,? and by Chief Justice Shaw,* as 
follows: “In this case, the immediate 
cause of the loss was the violence of the 
wind and waves. No decision can be 





(2) 11 Pet. 222. 
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cited, where in such a case, the under- 
writers have been held to be excused in 
consequence of the loss having been re- 
motely occasioned by the negligence of 
the crew. I am afraid of laying down any 
such rule; it will introduce an infinite num- 
ber of questions as to the quantum of care, 
which, if used, might have prevented the 
loss. Suppose, for instance, the master 
were to send a man to the masthead to look 
out and he falls asleep, in consequence of 
which the vessel runs upon a rock, or is 
taken by the enemy, in that case it might 
be argued, as here, that the loss was im- 
putable to the negligence of one of the 
crew, and that the underwriters were not 
liable.” Extract from opinion in ‘Walker 
v. Maitland.* 

If there is not here a very definite 
“trace” of the distinction referred to, I 
think it difficult to say what would con- 
stitute a “trace.” That extract seems to 
assume that, if negligence were the proxi- 
mate or sole cause of the loss, the under- 
writers would have been held excused. 

Looking to the three opinions in the 
Walker case we find one of the judges 
holding that the proximate cause was the 
peril of the sea, and in two of them there 
is a strong infereace that were the master 
not to provide a proper crew he could not 
recover. It is said that the shipowner could 
recover though the crew were negligent, 
but it is not said that this is so if negligence 
were the direct or proximate cause of the 
loss. 

The Walker case, supra, was based on 
Rusk v. Royal Assur. Co.,° which, like 
the Walker. case, concerned marine insur- 
ance. Bayley, J., one of the judges, said: 
“T am therefore of opinion in this case that 
the assured are entitled to recover, as for a 
loss by fire, although that fire was pro- 
duced by the negligence of the person hav- 
ing charge of the ship at the time.’’ When 
we take the two cases together we discover 
that the court seemed laboring to sustain 


(3) Copeland v. New England Ins. Co. 2 
Met. 442. 

(4) 5 Bar. & Ald. 171, 174, 175, decided in 
1821. 

(5) 2.B. & Ald. 73. 





the validity of the insurance, and of a 
mind to consider whatsoever it could in 
the chain of causation to be the proximate 
cause of loss that would lead to this re- 
sult. Thus, while it was not willing to 
say as a principle that negligence causing 
the loss would not excuse the underwriter, 
it was prepared to say that fire fixed his 
liability, though it was caused by the as- 
sured’s negligence. The Rusk case was 
decided in 1818. The two cases referred 
to freight. 

There is no allusion whatever in these 
cases to public policy as militating or not 
against these contracts, but it was assumed 
that, whatever the insurance meant, it 
would be enforced. In other words, these 
cases were as to the interpretation and not 
the validity of the insurance. 

In California Ins. Coa. vy. Union Com- 
press Co.,° an insurance company insured 
cotton for which a railroad had issued 
bills of lading, the insurance being in the 
name of a compressing company, insuring 
for itself and the railroad. It was urged 
that “the tendency of this class of insur- 
ance would be to foster a gross and often 
criminal negligence, with respect to proper- 
ty and property rights of others and to 
jeopardize the safety not only of the goods 
insured, but of the property in proximity 
thereto,’ and the court was asked to re- 
view its prior ruling in the Phoenix Ins. 
Ca. case, supra, but it declined to do so, 
saying the doctrine had been twice since 
then referred lo with approval. 

In Hartford Ins. Co. v. Chicago, etc., 
Ry Co.," the particular reason why a 
common carrier cannot contract against 
its own negligence is said to be that 
there is an essential duty which it cannot 
throw off, and in making special contracts 
with customers, the carrier and its patrons 
do not stand on equal terms. The opin- 
ion then goes on to say: “The plaintiffs 
further insisted that the same reasons ap- 
ply universally, and should be held to de- 
feat all contracts by which a party under- 
takes to put another at the mercy of his 


(6) 1383 U. S. 387. 
C7). 176. ©. B92. 
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faulty conduct. But the only authorities 
cited which support this proposition area 
general statement in Cooley on Torts, 687, 
and an obiter dictum in Johnson vy. Rich- 
mond & Danville Railroad, 86 Va. 975, 
978.” ‘Then the prior cases following Phoe- 
nix Ins. Co, case, supra, are approved. 

In the Johnson case, supra, there was an 
agreement between a railroad company 
and a firm of contractors who were for 
their services in removing a granite bluff 
on the company’s right of way, to have 
all the marketable granite removed by 
them with the means of transportation 
furnished by the company, the company 
not to be held responsible for any injuries 
or death of any members of said firm or 
any of its agents and employees, and in the 
event of suit against the company. the 
firm was to resist same and pay any judg- 
ment recovered. One of the partners was 
killed by a railroad train while engaged in 
removing the bluff and the trial court held 
the agreement precluded recovery. This 
was reversed on the ground, that it was 
contrary to public policy to uphold such a 
stipulation. But, if the contract was good 
as an indemnity contract and it was joint 
and several as to the partners, would it 


not have been circuity of action to com-- 


pel the railroad to suffer judgment against 
it and then have it sue the firm for reim- 
bursement, making also the administrator 
of the deceased partner a party? 

In American Casualty Company’s Case‘ 
of the validity of such insurance with ref- 
erence to the negligence or other tortious 
acts of common carriers or their employees 
causing damage to life and limb, Judge 
McSherry goes into a lengthy discussion, 
in which he seems in one breath to deride 
public policy as a determinative factor in 
passing on the validity of a contract and in 
the next to endeavor to show that amelio- 
ration in decision with regard to common 
carriers, as conforming to more enlight- 


-ened policy, allows larger contractual capac- 


ity with their customers than was anciently 
enjoyed. He relies on the Phoenix Ins. 


(8) 82 Md. 535, 34 Atl. 778, 38 L. R. A, 97. 





Co. case as a manifestation of this amelio- 
ration or relaxation in respect of the car- 
riage of goods, and he then remarks; “We 
see no valid reason for holding that the 
law in its advance to conform to the habits, 
capacities and opportunities of the public 
has not reached the stage of allowing a 
carrier of passengers not to contract for a 
restriction of his original liability, but to 
purchase from a third party an indemnity 
fund with which to make more certain his 
ability to respond in damages for personal 
injuries caused by his carelessness and neg- 
lect.” The casualty company was in liqui- 
dation in this case and it was being en- 
deavored to ascertain its liabilities to com- 
mon carriers for injury to employees. 

If Justice Gray read the Maryland opin- 
ion and saw how much it was iniecting 
into what he said in the Phoenix Ins. Co. 
case about “advance,” etc., when his brief 
words planted his ruling on cases from 
England nearly a century old, I venture to 
say he admired Judge McSherry’s imagina- 
tion more than his accuracy. 

But the total vaiue of Judge McSherry’s 
opinion is measured by. himself in this 
sentence: “As public policy is a vary- 
ing quantity, changing with the habits of 
the people, there is nothing in it as it ex- 
ists at this day to warrant us in saying 
these policies infringe it.” Here the door 
is left quite wide open between Judge 
McSherry and every other interpreter of 
public policy as it exists to-day. At all 
events we seem to discover from Judge 
McSherry’s opinion, that, if it might be sub- 
stantially an infringement of the rights of 
third persons constituting the public and 
practically put them at the mercy of those 
who were granted public franchises, or 
materially lessened their safety under pres- 
ent day conditions, these indemnifying con- 
tracts are vicious. 

Following soon after the Maryland case 
supra, came that of Trenton Pass. Ry. Co. 
v. Guarantors’ Liability Indem. Co.2 The 
question reserved for the supreme court 
was whether a contract to indemnify the 


(9) 60 N. J. L. 246. 
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railway company against losses resulting 
from its negligence or from the negligence 
of its agents and employees, suffered by 
its employees is a void contract as being 
against public policy. 

In the opinion Chief Justice Magie ad- 
mits himself embarra:sed. about what is 
meant by “public policy.” “That the law 
has recognized one sort of public policy as 
a foundation for its judgment at one period, 
and another sort at another period, is un- 
doubted.” Generally, however, he thinks 
public policy in respect to goods handled 
by a carrier and passengers hauled by it 
is the same. There is a kind of dollar 
mark in this kind of reasoning which I 
will consider hereinafter. 

The opinion further says: “The only rea- 
sons which I find possible to conceive to be 
capable of being urged in support of the 
proposition that the contract before us is 
contrary to public policy is that the in- 
demnity thereby provided for a common 
carrier of passengers may tend to render 
him less careful in the performance of his 
duty to his passengers than he otherwise 
would be.” Then he proceeds to state, 
“this is not the purpose of the indemnity 
and there is no relaxation of vigilance con- 
templated.” Suppose there is not. The 
third party is not interested in the remotest 
way in the purpose, and he it is that public 
policy is or not to protect. It inquires 
what is the tendency of a release from the 
penalty of negligence or willful tort. 

But the court points to an English case 
decided in 1814, which holds it would be 
illegal to insure against what might be 
the consequences of the wrongful acts of 
the assured, and then calls it obiter. 
Whether so or not, the English court held 
this a good principle and then said it did 
not apply because of the circumstance that 
those who urged it were “assured as well 
as assurers, and as much interested to ex- 
tend the principle of loss as to restrain 
it.”"° This again seems “something of a 
trace” of that which Justice Gray was un- 
able to find in a case decided several years 


(10) Delanoy v. Robson, 5 Taunt. 605. 





prior to the Walker case. The New Jersey 
case then refers to the federal and Mary- 
land cases, supra, 

In Minneapolis, St. P. & S. S. M. Ry. Co. 
v. Home Ins. Co.,!! all that was said was 
that: “A carrier may lawfully insure against 
liability for loss of goods carried, though 
occasioned by the negligence of its own 
servants,” and then the federal cases are 
cited. This case concerned indemnity in 
the carriage of goeds. 

In Kansas City M. & B. R. Co. v. South- 
ern Ry. News Co.,” the contract of indem- 
nity was by the News Company to save 
the railroad harmless as to property lost 
on its trains or any damage or injury suf- 
fered by employees of the News Company 
arising from negligence of the railroad or 
otherwise. One of said employees was 
killed in a collision and his personal rep- 
resentative recovered therefor and _ the 
judgment being paid, the railroad sued the 
news company. The court, in holding the 
contract valid and not against public policy 
relied on the federal, Maryland and New 
Jersey cases, quoting very extensively from 
the Maryland case. 

In Royle Mining Co. v. Fidelity & Cas. 
Co.,!° the plaintiff sued upon an indemnity 
contract to reimburse it for payment of a 
judgment recovered by one of its employees 
for its negligent failure to comply with a 
statute in regard to properly securing 
its workings from caving in. The Kan- 
sas City Court of Appeals in holding that 
the contract of indemnity as to such an 
injury was not against public policy, said 
that: “A contract made to protect a per- 
son against a wilful or intentional commis- 
sion of any future wrong is contra bonos 
mores and, therefore, void. But contracts 
of indemnity against the consequences of 
possible, but unintended, future negligent 
acts, have been sustained and we perceive 
no distinction in principle between the neg- 
ligent omission of a statutory duty and a 
similar breach of a common law duty. Both 


(11) 64 Minn. 61, 66 N. W. 132. 

(12) 151 Mo. 373, 52 S. W. 205, 45 L. R. A. 
380, 74 Am. St. Rep. 545. 

(13) 126 Mo, App. 104, 
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are sins of omission since they result from 
the failure of the actor to observe the de- 
gree of care imposed on him by the rules 
of law. The motive which prompts a per- 
son to purchase indemnity against acts of 
this character cannot be said to include an 
intent to violate the law, and, in this re- 
spect, differs from that which would impel 
a person to contract against the conse- 
quences of intended future offense against 
the law.” 


We will allude more at large to this po- 
sition hereinafter, but it may be apt to ob- 
serve here, that there seems no great differ- 
ence as to a contract for indemnity being 
contra bonos mores when it assists in the 
commission of a wrong presently intended 
or whether it assists in the commission of 
a wrong as to which the intent arises to- 
morrow. In both ways, if there is a crime 
the indemnitor is like an accessory before 
the fact. His promise is a continuing prom- 
ise—renewed, one may say, freshly when 
the intent does arise. As to omissions of 
duty there are some to which statutes at- 
tach the same criminality as to acts of com- 
mission, There are no cases cited in the 
opinion to the proposition thus laid down. 

In Breeden v. Frankfort Maine A. & P. 
G. Ins. Co.,%* the indemnity contract in- 
volved was also in favor of a mining com- 
pany, indemnifying “against loss arising 
from legal liability suffered by any em- 
ployee or employees of the assured, result- 
ing from any and every accident of what- 
soever nature or cause happening in, upon 
or about the premises of assured.” The 
injury involved was that received in the 
company’s mill from the breaking of an 
eye in one of the bumpers. The majority 
opinion said the question was not new, and 
in addition to the federal and other cases 
above referred to there are cited Railroad 
v. Ordelheide.**> The Ordelheide case con- 
cerned a carriage of goods and the opinion 
by Valliant contents itself with referring to 
the News Company case, supra. 


The Breeden case adhered to the ruling 


(14) 220 Mo. 327, 119 S. W. 576. 
(15) 172 Mo. 436. 





in the News Company case, Woodson and 
Valliant, JJ., dissenting. 

Summary of Above Cases.—All of the 
federal cases and that from Minnesota re- 
ferred to carriage of goods. One Mis- 
souri case referred to a passenger. ‘The 
Maryland and New. Jersey cases referred 
to employees of common carriers, while the 
other cases referred to employees of mines. 
In the leading case there was no direct 
contract of indemnity, but the carrier 
claimed ‘subrogation under a concededly 
valid contract between an insurance com- 
pany and a shipper, but it is held in the 
Compress Compaiiy case that the principle 
there announced applied to a carrier taking 
out insurance for himself. Should this 
principle in favor of a carrier of goods be 
extended so as to embrace a contract with 
respect to passengers or to an employer as 
to his employees? In the first place the ar- 
gument made as to the contract being void 
as against public policy in that there is a 
tendency to lessen diligence seems to me 
weaker in its application to a carrier of 
goods than it would be as to a different 
kind of bailee. The carrier is practically 
an insurer himself and such a contract isa 
kind of reinsurance. He is_ responsible 
whether there is negligence or not, and it 
is simply an incident, if he abates more or 
less from the extraordinary care the law 
devolves upon him: The contract in limine 
seems good. 

Then again there is something’ of an obli- 
gation on him as the holder of a public 
franchise to keep himself within reasonable 
ability to perform his public duties. The 
same reasoning may be claimed to apply 
to his carriage of passengers. And so it 
would, unless the interest of the state in 
the lives of its Citizens tips the beam in 
public policy the other way. But even if 
the principle is extendible to passengers for 
the reasons above urged or for other rea- 
sons, it is still permissible to inquire, wheth- 
er or not this is not because a passenger 
has not only intrusted himself to the car- 
rier, but he also has the right to compel 
the carrier to receive him, and thus impose 
on him the characte? of insurer. Consid- 
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ering the liability of railroads for death as 
well as injury under statutes found in all 
the states, this is what a carrier of passen- 
gers becomes, ° 

Cases Other Than Freight and Passen- 


ger Cases ——The federal supreme court in } 


initiating the principle purported to be fol- 
lowed was not acting in doing so in its 
federal sphere, even as including any prin- 
ciple of “general mercantile iaw.” Thus 
in the Hartford Ins. Co. v. Chicago, etc., 
Ry. Co., supra, it said distinctly it was 
for the state to decide whether any con- 
tract with a carrier other than its stipulat- 
ing for release from its own negligence, 
was against public policy. When Judge 
McSherry regarded the Phoenix Fire Ins. 
Co. case as being an advance in decision 
he did not consider whether the court was 
simply announcing personal views or creat- 
ing a precedent, but he accepted the prece- 
dent without question. But taking it to 
be a recognized advance and that passen- 
ger cases are within the principle is it true, 
that it is not against public policy for any 
and every person that runs a mine, a fac- 
tory, an automobile, an aeroplane or even 
a street car, or practices a profession or anv 
calling requiring a license, to carry indem- 
nity insurance against his negligences and 
violations of ordinances and _ statutes, 
whether by omission or commission ? 

Public policy has never had an advocate 
or its day in court in any of the cases 
which have been passed on by the courts. 
The general declaration of the contract 
not being against public policy has in 
every one of the above cases been made 
against a corporation, in whose mouth it 
scarcely lay to urge the contrary. The 
court, perhaps unconsciously influenced by 
a principle approaching the situation, to- 
wit, that a corporation cannot plead ultra 
vires where it has received and retains the 
benefit of an unauthorized contract, did not 
relish its assuming the role of a vindicator 
of the law. 

The opinions in the Maryland and New 
Jersey cases do, however, profess a desire 
to follow what is public policy, and display, 
I think, a weakness in going back to Eng- 





lish decision for an expression in derision 
of it. But it is easy to see that such an 
expression is something like an exotic in 
this country. It is not “racy of our soil.” 
It belongs more to a land of serfs. 


Judge Valliant in the Ordelheide case, 
supra, followed willingly, I judge, prior 
ruling as to a passenger case, but in his dis- 
sent in the Breeden case, he said: “I con- 
cur in all that my learned brother, Wood- 
son, has said concerning the character of 
the indemnity contract in question. In my 
opinion it is illegal because it is contrary 
to public policy and because humanity cries 
out against it.” The Breeden case was a 
mining company case and the damage ior 
which it was indemnified was because an 
employee suffered from the master not giv- 
ing proper appliance to work with. In 
every state in this country public policy 
enjoins this duty on the master. In the 
Royle Mining Co. case the court went 
further than in the Breeden case, and the 
master’s indemnity contract was held good 
to cover his failure to observe a strict statu- 
tory command in respect to the safety of 
employees. Yet statute books are filled with 
regulations for the safety of miners and 
indemnity insurance destroys their sanc- 
tion. 


Public Policy in America—lIt took an 
American court to define public policy to 
be: “That principle of law which helds 
that no subject or citizen can lawfully do 
that which has a tendency to be injurious 
to the public or against the public good. 
Contracts are said to be against public 
policy when they tend to injure the state 
or the public.””** 


We lay stress here on the word “ten- 
dency,” and we call attention to the admis- 
sion in Maryland, New Jersey and Missouri 
decisions supra, that, if these contracts are 
injurious to the public they are but inci- 
dentally so. And yet when they provide 


(16) Lawson v. Coban, 38 Mont. 138, 99 Pac. 
128. 

(17) McCowan v. Pew, 96 Pac. (Cal.) 893. 

(18) Bigelow v. Old Dominion Copper Co. 
(N. J. Ch.), 71 Atl. 153. 
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directly against loss from negligence they 
eo further than English decision was will- 
ing to commit itself to, 


Again, an American court has said: “If 
a contract tends to interfere with public 
welfare or safety it is against public pol- 
icy 4 

If an employer fails to safeguard his ma- 
chinery as required by statute, would an 
indemnity contract saving him from. loss 
for his infraction be considered to have 
tendency to interfere with the safety of his 
employees ? 

Another American court has said: “The 
public policy of a state is the creature not 
of the courts, but of the legislature; the 
courts have nothing to do with forming 1t, 
and can only recognize it like any other 
matter of public law.’ 


Have the legislatures of this country ex- 
hibited,-for example, any public policy as 
to the safety of travelers on the streets 
and other highways against such dangerous 
machines as automobiles? And _ if- they 
have, would a centract for immunity from 
liability for injury caused by violating 
speed laws, have a tendency to defeat this 
policy ? 

In New York it has been ruled that an 
individual employee may lawfully agree 
with a particular labor union to employ 
only its members, but if such contract af- 
fects stich a large proportion of employees 
in a community as to make it practically 
impossible for other people to obtain em- 
ployment, the contract becomes contrary 
to public policy.*® And thus run innumer- 
able decisions on the question of contracts 
in reasoriable restraint of trade. 


But an era in this country has arrived 
where a public policy has come into ex- 
istence, which is not allied merely to bar- 
gaining and trade. The dangerous instru- 
mentalities in trade and the multiplied per- 
ils in places of work, and the health that 
is being undermined in labor tasks and 
the means of locomotion on highways for 


(19) McCord y. Thompson-Starrett Co., 113 
N. Y. Supp. 385. 





business and pleasure and its expectation 
in the air, have correspondingly evoked 
and will further evoke statutory regulation 
to insure the safety of the people. 


If courts have nothing to do with form- 
ing this policy, are they te confess their 
inability to recognize it? Judge Woodson 
pleads eloquently in his dissent in the 
Breeden case for a bold recognition of this 
humanifarianism writ large in American 
legislation, and it seems like giving a stone 
when bread is asked for to say the people 
are bound by any rule that concerns the 
carriage of goods, even if that be well es- 
tablished, 


Since writing the foregoing my attention 
has been called to a recent case decided by 
Sixth Circuit Court of Appeals.*° In this 
case the policy in behalf of a lumber man- 
ufacturing company excepted injuries, 
“suffered by any person employed in viola- 
tion of law as to age.” <A boy under age 
of forbidden employment was injured, the 
kind of employment being that “whereby 
its (the child’s) life or limb is endangered, 
or its health is likely to be injured or its 
morals may be depraved by such employ- 
ment.” The judgment of the court simply 
enforced the exception and made no allu- 
sion whatever to the contract being in con- 
travention of public policy. 


The case is submitted as an example of 
what these indemnity policies attempt in 
the face of statutory prohibition and how 
the courts sit supinely and fail to denounce 
them. The statute refers to age, health and 
morals, and the contracting parties say in 
effect that the state’s policy as to health 
and morals may go to the bow-wows, for 
neither they nor the courts have any con- 
cern about the health and morals of youth. 
Let me propose as a test of what public 
policy should be conserved in these mat- 
ters, viz.: that the courts should keep 
abreast with the well-defined course of the 
state in the exertion of its police power in 
behalf of health, morals and safety. If the 


(20) Frank Unnewehr Co. vy. Standard Life 
& Accident Co., 176 Fed. 16. 
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state does not intimate that it is willing that 
employers should by indemnity contracts 
make themselves better able to meet lia- 
bility occasioned by their negligence, courts 
are not called on to supply the omission,” 
N. C. COoLier, 
St. Louis. 


(21) A recent case decided by Springfield 
(Mo.) Court of Appeals suggests also, that the 
contract by practically interjecting a new party 
into controversies between employer and em- 
ployee amounts, in effect, to a sort of barratry 
—which the law discourages. Rochester 
Mining Co. v. Maryland Casualty Co., 128 S. W. 
204, 

The contract we assume to be the ordinary 
‘ form employed in this class of so-called insur- 
ance. By it the employer not only permits the 
indemnitor to conduct defenses to suits but re- 
quires him to do so, and paraphrasing the 
language of the opinion in the above case, it 
robs the employer of any right or power to 
direct such defenses in any particular, and 
leaves him powerless to do anything to protect 
his own interests without the express consent 
of the insurer. 

Not permitting it to be forgotten, that the 
courts have merely jurisdiction of a justiciable 
matter between employer and employee, it may 
be asked why should one of the parties be al- 
lowed to invoke the aid of a court in what to 
him is a moot proceeding? Why, indeed, should 
he be permitted to assume the role of an in- 
terested party, when in truth and in fact he 
has no substantial interest in the litigation? 

But this deception is necessary to realize on 
the bond, it may be answered. In other words 
the reply is, that a third party may compel the 
employer to litigate whether he believes the 
demand claim of the employee upon him should 
be acceded to or not. He forbids him to settle, 
or cease litigation at whatsoever stage he may 
wish. He compels him to appeal and make 
oath that he is “aggrieved” by the judgment of 
the trial court, when he is not in fact “aggriev- 
ed” and when in_truth he may not believe there 
is any cause for anybody to feel “aggrieved.” 

Our law does not recognize vicarious wrong 
as the subject matter of jurisdiction. It does 
not contemplate that litigation shall be cham- 
pertously conducted. We have statutes which 
provide that an assignee may sue in his own 
name, but we have none that a party may sub- 
stitute himself for the defendant to a right of 
action without the consent of the plaintiff or 
even with that. Every day that an interloper 
between two bona fide litigants causes litiga- 
tion to continue he violates the maxim interest 
reipublicae ut sit finis litium. Hughes Gr. & R. 


567. 





MARRIAGE—LAW OF DOMICILE. 





STATE v. HAND. 





Supreme Court of Nebraska, June 10, 1910. 


A marriage which is prohibited by statute 
because contrary to the policy of our law, is 
yet valid if celebrated elsewhere according to 
the laws of the place where celebrated, even if 
the parties are citizens and residents of this 
state, and have gone abroad for the purpose 
of evading our laws, there being no legisla- 
tive enactment that such marriages out of the 
state shall have no validity here. 


FAWCETT, J.: The defendants were in- 
formed against by the county attorney of 
Otoe County for the crime of fornication. 
There was a trial to the court without a jury, 
upen a stipulation of facts. The court found 
the defendants not guilty, and ordered that 
they be discharged. Thereupon the county 
attorney, by leave of court, under the pro- 
visions of section 483 of the Criminal Code, 
filed his petition in error in this court alleg- 
ing that the finding and judgment of the court 
below “in acquitting and discharging the said 
defendants was contrary to law.” From the 
stipulation of facts it appears that the defend- 
ants are within the class prohibited by the 
laws of this state from entering into the mar- 
riage relation; (the husband, white; the wife 
a negro), that on November 23, 1893, while 
both defendants were residents of this state 
they went into the state of Iowa to celebrate 
their marriage for the express purpose of 
evading the laws of the state of Nebraska. 
This is the question for our consideration. 
After their marriage they returned to Omaha 
and there lived together as husband and wife 
for a period of three years. They then re- 
moved successively to the states of Utah, 
Idaho, and Oregon, in all of which states they 
lived and cohabited together and were known 
among their friends and acquaintances as hus- 
band and wife. Thereafter they returned to 
Nebraska, where they also lived in that rela- 
tion until the time of their arrest. It is con- 
ceded that by the laws of Iowa the marriage 
of defendants when consummated there was 
lawful in that state. Did the court err in find- 
ing them not guilty of the charge preferred 
against them and in ordering their discharge? 
We think not. In Medway v. Needham, 16 
Mass. 157, the man, a mulatto, and the woman, 
a white woman, were inhabitants and resi- 
dents of Massachusetts. Desiring to be mar- 
ried, and the law of Massachusetts prohibiting 
such marriage, they went into the neighboring 
province of Rhode Island and were there mar- 
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ried according to the laws of that province, 
such a marriage not being then prohibited by 
the laws thereof. In the syllabus, the court 
say: “A marriage, which is good by the laws 
of the country where it is entered into, is 
valid in any other country; and although it 
should appear that the parties went into an- 
other state to contract such marriage, with a 
view to evade the laws of their own country; 
the marriage in the foreign state will never- 
theless be valid in the country where the par- 
ties live.” In the opinion, the court say: 
“The law now in force in this state not only 
prohibits the marriage of negroes and mulat- 
toes with white persons, but expressly de- 
clares such marriages to be void. But they 
are only void if contracted within this state, 
in violation of its laws. If the marriage takes 
place in a state whose laws allow it, the 
marriage is certainly good there; and it would 
produce greater inconveniences than those at- 
tempted to be guarded against, if a contract of 
this solemn nature, valid in a neighboring 
state, could be dissolved at the will of either 
of the parties, by stepping over the line of a 
state, which might prohibit such marriages.” 
In Van Voorhis v. Brintnall, 86 N. Y. 18, in the 
syllabus, the court say: “The validity of a 
marriage contract is to be determined by the 
law of the state where it was entered into; if 
valid there it is to be recognized as such in 
the courts of this state, unless contrary to the 
prohibitions of natural law, or the express pro- 
hibitions of a statute. While every state can 
regulate the status of its own citizens, in the 
absence of express words, a legislative intent 
to contravene the jus gentum under which the 
question of the validity of the marriage con- 
tract is referred to the lex loci contractus can- 
not be inferred; the intent must find clear and 
unmistakable expression.” The court cites 
Medway v. Needham, supra, and also quote 
from Putnam v. Putnam, 8 Pick. 433, the fol- 
lowing: “If it shall be found inconvenient, or 
repugnant to sound principle, it may be ex- 
pected that the legislature will explicitly en- 
act, that marriages contracted within another 
state, which if entered into here would be void, 
shall have no force within this commonwealth.” 
Acting on that idea, Massachusetts  subse- 
quently enacted a law as follows: “When per- 
sons resident in this state, in order to evade 
the preceding provisions and with an intention 
of returning to reside in this state, go into 
another state or country and there have their 
marriage solemnized, and afterward return 
and reside here, the marriage shall be deemed 
void in this state.” After the passage of that 
law, the supreme court of Massachusetts in 
Commonwealth v. Lane, 113 Mass. 458, in an 
opinion by Mr. Chief Justice Gray, on page 





464, say: “A marriage which is prohibited 
here by statute, because contrary to the policy 
of our laws, is yet valid if celebrated elsewhere 
according to the laws of the place, even if the 
parties are citizens and residents of this com- 
monwealth, and have gone abroad for the pur- 
pose of evading our laws, unless the legisla- 
ture has clearly enacted that such marriages 
out of the state shall have no validity here. 
This has been repeatedly affirmed by well con- 
sidered decisions.” And this seems to be the 
overwhelming weight of the better reasoned 
cases on the subject. 1 Bishop on Marriage 
and Divorce, Sec. 880; Courtright v. Court- 
right, 11 Ohio Decisions, reprint, 413; State v. 
Shattuck, 38 Atlantic (Vt.) 81; Norman v. Nor- 
man, 54 Pac, (Cal.) 143, quoting from Com- 
monwealth v. Lane, supra; Sturgis v. Sturgis, 
93 Pac. (Ore.) 696. 

To hold otherwise would be to render void 
numberless marriages and to make illegitimate 
thousands of children the country over. In 1 
Bishop on Marriage and Divorce, 822, this 
thought seems to have been in the mind of the 
author. He says: “It was formerly common 
for English parties, wishing to intermarry 
without a compliance with their own marriage 
acts, to go into Scotland and there interchange 
the matrimonial consent simply in the pres- 
ence of witnesses. Gretna Green was the 
most convenient point for the required hasty 
visit; and thus Gretna Green marriages be- 
came famous, and there was no question of 
their validity. But Parliament, in 1856, by 19 
and 20 Vict. c. 96, Sec. 1, put an end to this by 
declaring that thereafter ‘no irregular marri- 
age contracted in Scotland by declaration, 
acknowledgment, or ceremony shall be valid 
unless one of the parties had at the date there- 
of his or her usual place of residence there, 
or had lived in Scotland for twenty-one days 
next preceding such marriage.” We do not 
question the power of a state to pass a law 
similar to that passed by Massachusetts, as 
hereinbefore set out, but our legislature has 
not seen fit to do so. On the contrary, section 
5316 Ann. St. 1907, provides: “All marriages 
contracted without this state, which would be 
valid by the laws of the country in which the 
same were contracted, shall be valid in all 
courts and places in this state.” See Gibson 
v. Gibson, 24 Neb. 394, 429; Bailey v. State, 36 
Neb. 808, 802; Hills v. State, 61 Neb. 589. 

While the decisions upon this point are not 
uniform and authorities can be found opposed 
to those above cited, the reasoning of such au- 
thorities does not appeal to us as being sound 
in law or for the good of society. The district 
court did not err in its construction of the law 
and the exceptions of the state are, therefore, 
overruled. 
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Nore.—Exception to the Rule That Marriage 
Valid Where Performed is Valid Everywhere. 
—Several states have statutory provisions such 
as shown by the principal case. But we doubt 
whether they are intended to do anything more 
than declare, out of abundance of caution, a 
well-recognized rule. If it may be considered to 
the interest of a state, that some definite policy 
as to marriage status should exist, such a legis- 
lative declaration in regard to something transpir- 
ing beyond its borders, naturally would not seem 
to take anything to itself by way of intendment. 
Presumptively it announces a policy, and, if its 
literal enforcement could be seen to militate 
against the morals and general welfare of the 
residents of a state, its terms would be pared 
down as narrowly as these would permit. 

The principal case has seemed to apply the 
statute as an unbending rule, and in this anno- 
tation we submit some cases, which appear to 
recognize vigorous exceptions to the general rule 
as expressed by that statute. 

In Mitchell v. Mitchell, 117 N. Y. Supp. 671, 
the question was whether a marriage solemnized 
in Canada between a female under the New York 
age of contractual capacity, where the parties 
both were citizens of that state and went into 
Canada for the purpose of evading the law, was 
subject to .annulment by a New York court, a 
statute providing such remedy in like cases. The 
action for annulment was held sustainable upon 
the ground that: “It is a fundamental principle 
of law that each state has the right to determine 
the marital status of its,own citizens, and pre- 
scribe the terms and conditions upon which the 
marriage relation may be annulled or dissolved.” 

It is conceded in the opinion that the marriage 
in question was not of the kind that are void ab 
initio, as had been held with regard to marriages 
performed where the guilty party to a divorce 
suit had remarried in another jurisdiction than 
that of his domicile which forbade same. It 
was said of an action for annulment that: “A 
decree in such action would not necessarily find 
such a foreign marriage void,” and the court said 
that there could be no doubt “but that in such a 
case it would be the duty of our courts to enter- 
tain a suit to annul such a marriage where it was 
brought by a citizen of the state against another 
citizen of the state.” 

It is thus seen that while status of citizens is 
an essential factor to relief, a-citizen must apply 
for relief and the policy of the state goes no 
further than to give a remedy to an individual 
citizen, if he wishes to make use of it. In other 
words, this policy is not offended by the citizens 
of a state living in what is something like a 
meretricious relation, which the law will relieve 
from. but not denounce. If it is good enough 
for the citizen, it is good enough for the state. 
It is somewhat anomalous to sav that two citi- 
zens in a married state are in accord with state 
policy so long only as neither takes a notion or 
yields to a whim to end it. This seems the 
easiest road to divorce that has yet been discov- 
ered, unless a sort of common law marriage con- 
tinuing after the age of consent would cement 
the inefficacious union. 

Re estate of Stull, 183 Pa. 625. 39 Atl. 16. 30 
L, R. A. 539. 63 Am. St. Rep. 776, was ruled by 
a majority of four of seven judges. and the pro- 
position sustained that marriage by a husband 
in a foreign state, resorted to for the purpose of 





evading statute of Pennsylvania against marriage 
by party divorced for adultery with his para- 
mour, is void, and though the two live and co- 
habit as man and wife in the’ state until his 
death, she is not entitled to letters of adminis- 
tration, if the first wife surviv es, notwithstanding 
that the state where the marriage is performed 
does not forbid marriage with a paramour. 

It was said the paramour “never acquired any 
rights as an inhabitant of the State of Maryland. 
She is now claiming, not only the protection of 
our law, but a special privilege and right, ac- 
corded only to lawful wives under the intestate 
law of Pennsylvania. * * * She asks a de- 


ree, as she only can ask it, by the importation 


and the actual enforcement of the law of a for- 
eign state, when that law is contrary to the ex- 
press terms of our own law. * * * There is 
no question as to the general rule that a mar- 
riage which is valid by the law of the place 
where it is solemnized is valid everywhere. Of 
course, even this general rule has its exceptions 
where the particular’ marriage is contrary to good 
morals, or public policy, or to the positive stat- 
utes of the country where it is sought to be en- 
forced. Where a man and woman, citizens of 
the same state, and subject to an absolute statu- 
tory prohibition against entering into a marriage 
contract, which is against good morals and con- 
trary to public policy, leave their domicile and 
enter another for the express purpose of violat- 
ing the law of their domicile in this respect, the 
case is highly exceptional, and the great weight 
of authority is against the validity of such a 
marriage in the place of their domicile.” 

The position of this court is particularly no- 
ticeable for what it says about the extraterritorial 
operation of the Maryland law. The rationale of 
other decision is that the law of the place of sol- 
emnization is to be respected, because otherwise, 
the law of the domicile would be given such op- 
eration. The Pennsylvania court turns the table 
around, There seems much reason for this con- 
tention, if, as has been often held, the state is a 
third party to every marriage contract and has an 
interest therein, because, and only, because it is 
interested in the status of its own citizens. 
Trammell vy. Vaughan, 158 Mo. 214, 59 S. W. 79, 
51 L. R. A. 854, 81 Am. St. Rep. 302; Willits v. 
Willits, 76 Neb. 228, 107 N. W. 379, 5 L. R. A. 
(N. S.) 767. Mere extraterritorial operation of a 
statute of a state seems to us not more repugnant 
to state sovereignty than interference with that 
status of its citizens which is its peculiar concern. 

In Pennegan & Haney v. State. 87 Tenn. 244, 
there is a paramour statute similar to that of 
Pennsylvania, and there the court asked: “Does 
the rule that a marriage valid where solemnized 
is valid everywhere, make the second marriage 
in Alabama in this case valid? The well-being 
of society, as it concerns the relations of the 
sexes, the legitimacy of offspring and the dispo- 
sition of property alike demand that one state 
or nation shall recognize the validity of mar- 
riages had in other states and nations according 
to the laws of the latter, unless some positive 
statute or pronounced public policy of the par- 
ticular state demands otherwise.” This opinion 
goes on to enforce this view and then says: “If 
the statutory inhibition relates to matters of 
form. of ceremony, and in some respects to 
qualification of parties, the courts would hold 
such (ceremony) valid here; but if the statutory 
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prohibition is expressive of a decided state pol- 
icy as a matter of morals, the courts must ad- 
judge the marriage void here as contra bonos 
mores.’ The parties in this case were indicted 
for lewdness and the conviction was sustained. 
This decision only involved policy as a matter 
of morals, but the reasoning seems to embrace 
“other decided state policy.” 

In State v. Kennedy, 76- N. C. 251, 22 Am. 
Rep. 683, it was thought that where a statute 
declares marriage between whites and negroes to 
be void, intent to evade such a statute by mar- 
riage in another state has nothing to-do with 
the matter, so long as the ceremony is per- 
formed between parties domiciled in the state of 
the statute, because a personal incapacity follows 
them everywhere. We think this is not a very 
sure foundation for the ruling. If marriage is 
a civil contract and a certain kind_of marriage 
an illegal contract and void for illegality, it 
seems hardly accurate to refer to incapacity, 
which is more a general contractual disability. 
When the court, however, also puts its ruling 
on the further ground that a civilized state 
cannot permit its citizens to enter into a contract 
to be performed in the place of domicile, if it 
is “contrary to religion, or to morality, or to any 
of its fundamental institutions,” it seems to us 
to rest on a better basis. Just here we will say 
also, that it seems a little difficult to understand 
why some courts are so divided about whether 
the law of the place of contract or of that of 
performance shall govern in commercial con- 
tracts, and yet seem to take littl account of 
where is the place of performance of the civil 
contract of marriage. The state is far more in- 
terested in laws sustaining than in regulations 
about entering into, the marriage status. . 

Re Chace, 26 R. I. 351, 58 Atl. 978, 69 L. R. A. 
493, reviews the authorities very elaborately and 
speaks of cases falling within a well recognized 
exception to the rule that a marriage valid 
where performed is valid everywhere. This ex- 
ception or the exceptions are as follows: “If a 
marriage is odious by the common consent of 
nations, or if its influence is thought dangerous 
to the fabric of society, so that it is strongly 
against the public policy of the jurisdiction, it 
will not be recognized there, even though valid 
where it was solemnized. Thus a polygamous 
marriage, although valid and binding in the coun- 
try where it was contracted, would probably be 
denied validity in all countries where such 
unions are prohibited.” 

Here the court does not refer particularly to 
citizenship and the interest of the state and-its 
jurisdiction over status in that regard, and we 
imagine that residence really is the factor more 
than citizenship. The state preserves the wel- 
fare of the community by making all therein 
conform to its policy, and those temporarily so- 
journing there as well as those permanently lo- 
cated, whether citizens or alien, submit their 
status to state policy. How far mere journey- 
ing through a state, as passengers of an inter- 
state carrier, would subject parties to the penal 
laws of that state, where there is cohabitation in 
virtue of a marriage pronounced illegal and void, 
is another question. 

The case of Johnson v. Johnson (Wash.) 106 
Pac. 500, shows a marriage within prohibited 
degrees of consanguinity by two citizens of 
Washington in British Columbia to which juris- 





diction they. went and returned immediately after 
the ceremony was performed. A decree of di- 
vorce being denied the supreme court without 
considering the grounds for divorce, said: “The 
marriage being void, it was the duty of the trial 
court to declare it so,” and the case was re- 
manded. “with directions to annul the marriage.” 
Quoting from In re Wilbur’s Estate, 8 Wash. 
35. 35 Pac. 407, 40 Am. St. Rep. 886, the court 
said; “The general rule is that the lex loci con- 
tractus is controlling in adjudications involving 
the validity of marriages * *. though this doc- 
trine has an important exception, which is in- 
volved in the case before us. Appellant claims 
that inasmuch as at the time of the alleged mar- 
riage there was in the territory a statute pro- 
hibiting a marriage between a white person and 
an Indian, even considering the reservation as a 
foreign jurisdiction, the marriage was void, be- 
cause Wilbur thereby committed a fraud upon 
the law of his domicile. Where a marriage is 
prohibited either by statute or by those rules 
of morality and decency which make it against 
the natural law of civilized nations for two per- 
sons to marry, aS incestuous or polygamous 
marriages, it is in vain for them to go beyond 
their domicile to engage in a contract for the 
purpose of avoiding the prohibition.” 

Marriage Upon the High Seas—In California 
there isa code provision that: “All marriages 
without this state, which would be valid by the 
laws of the country in which the same were con- 
tracted, are valid in this state.” _This provision 
was held not to cover the case of a marriage on 
the high seas in evasion of California law as to 
license and solemnization by an authorized per- 
son, because there is no written law there for 
marriage, but the statute is not discussed as ‘to 
having any other force than a general rule. Nor- 
man v. Thompson, 121 Cal. 620, 54 Pac. 143, 42 
L. R. A. 343, 66 Am. St. Rep. 74. 

We think it would be no hardship of which 
participants in a marriage condefmned by the 
state of their domicile can justly complain, that 
statutory prohibitions should be enforced. Why 
courts should incline to assisting one to evade 
laws affecting a relation upon which a Christian 
state depends for its safety, we fail to under- 
stand. If there is mere incapacity from youth 
that makes no difference, because age soon rati- 
fies the act, but for those who are guilty in a 
former relation or those who fly in the face 
of a policy conserving morals, what conduct 
can be more heinous, or more create a continu- 
ing scandal? C. 








HUMOR OF THE LAW. 





A negro was arrested for stealing coal, and 
employed a lawyer of loud, oratorical voice to 
defend him in a justice court. 

“That lawyer could roar tlke a lion,” the 
negro said. “I thought he was going to talk 
that judge off the bench and that jury out of 
the box. I got one continuance and hurried up 
to burn‘all that coal and hide the evidence. 

“Then. came the day of my trial. That-roar- 
in’ lawyer went up and whispered to the judge. 
Then he came back and whispered to me: 

“You better send that coa: back or you'll go 
to jail.” 
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1. Action—Joinder.—A cause of action- 


against the maker of a note and one against a 
third person guaranteeing the debt recited 
therein are not identical, nor do the contracts 
create a join lability —Ayres v. West, Neb., 
125 N. W. 583. 

2. Joinder of Causes.—At common law 
several counts for several distinct trespasses, 
including counts for trespass quare clausum 
fregit and for trespass de bonis asportatis, may 
be joined, but counts in trespass and counts in 
trover cannot be joined.—Sawyer v. Childs, Vt., 
75 Atl. 886. 

3. AHens—Authority to Deport.—Immigration 
Acts do not authorize the deportation of an 
alien because of his convictiqn of a felony in 
the country from which he came after his ad- 
mission into the United States.—Ex parte Koer- 
ner, U. S. C. C., E. D. Wash., 176 Fed. 478. 

4. Alteration of Instruments—Burden of 
Proof.—One suing on an altered negotiable note 
held to have the burden of proof to show that 
the alterations were proper.—Withers v. Hart, 
Miss., 51 So. 714. ' 

5. Associations—Relation of Members.—Mem- 
bers of an association as to third persons will 
be regarded as partners, though as between 
themselves the articles of association will gen- 
erally be enforced.—Hossack v. Ottawa Devel- 
onment Assn., Ill., 91 N. E. 439. 

6. Suit Against by Name.—At common law 
unincorporated associations were not suable in 











their associated names, and suit had to be 
brought against the members of such asso- 
ciations.—Ex parte Hill, Ala., 51 So. 786. 

7. Assumpsit, Action On—Contract Per- 


formed in Part.—If a party suing has partly 
performed a contract, and the other party has 
accepted the results of his work, he can re- 








cover the valie of the same on the common 
counts, except where the acceptance of the 
work was unavoidable.—Dees v. Self Bros., Ala., 
51 So. 735. 

8. Bankruptey—Effect of Discharge.—The 
earnings of a debtor after his discharge in 
bankruptcy are not subject to a debt contracted 
prior to such discharge.—J. B. Ellis & Co. v. 
Mobile, J. & K. C. R. Co., Ala., 51 So. 860. 


9.——False Statements.—A _ ffinancial state- 
ment delivered to a commercial agency for gen- 
eral circulation cannot be made a ground of 
objection to the discharge of a bankrupt.—In re 
Russell, U. S. C. C. of App., Second Circuit, 176 
Fed. 


10.——Grounds for Refusal of Discharge.—An 
agreement by a creditor for a valuable consid- 
eration to cancel and surrender certain finan- 
cial statements made by the debtor debars the 
creditor from using such statements as a 
ground of objection to the discharge of the 
debtor in bankruptcy.—In re Russell, U. 8S. C. 
Cc. of App., Second Circuit, 176 Fed. 253. 
Proceedings.—A judgment 
creditor who has instituted proceedings sup- 
plementary to execution may at his election 
within four months abandon the same and filea 
petition in bankruptcy against his debtor.—In 
re Smith, U. S. D. C., N. D. N. Y., 176 Fed. 426. 

12.——Probable Claims.—Where, at the time 
of the filing of a petition in voluntary bank- 
ruptecy by one partner, the firm and the remain- 
ing partner are solvent, and the bankrupt is 
not indebted to either, the solvent partner can- 
not prove a claim against the bankrupt estate 
because in his liquidation of the partnership 
business, owing to causes arising subsequently, 
it fails to pay out, and he is obliged to use 
funds of his own.—In re Walter, U. S. D. C., 
N. D. Ala., 176 Fed. 455. 

18. Sale of Property.—A court of bank- 
ruptecy has power to order property sold free 
from a lien claimed thereon, provided the lien, 
if established, is preserved against the pro- 
ceeds, and provided further that due notice of 
the sale is given to the lien claimant; but such 
provision and notice are essential to the val- 
iditv of the ‘sale.—In re Kohl-Hepp Brick Co., 
U. S. Cc. C. of App., Second Circuit, 176 Fed. 540. 

14.—-—-Summary Proceedings by Trustee.—A 
court of bankruptcy is without jurisdiction of 
a proceeding by a trustee to recover property 
from an adverse claimant, who holds the legal 
title and possession and asserts his sole owner- 
ship and who does not consent to the jurisdic- 
tion.—Cooney v. Collins, U. S. C. C. of App., 
Ninth Circuit, 176 Fed. 189. 

15.——Time for Entering Appearance.—Under 
General Orders in Bankruptcy, the judge may 
in his discretion extend the time for a creditor 
to enter his appearance in opposition to a 
bankrupt’s discharge, and may do so after as 
well as before the time prescribed by such rule 
has expired.—In re Levin, U. S. C. C. of App., 
First Circuit, 176 Fed. 177. 

16. Banks and Banking—Aiding and Abet- 
tine Misapplication of Funds.—To authorize 
the conviction of a defendant of the statutory 
offense of aiding and abetting an officer of a 
national bank in the misapplication of the 
funds of the bank, it is not necessary to aver 
or prove a conspiracy, nor that the principal 
offender had been convicted; the offenses of the 
principal and accessory both being misdemean- 
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11.——Involuntarv 
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ors of the same grade.—United States v. Hille- 
gass, U. S. D. C., E. D. Pa., 176 Fed. 444. 

17. Bastards—Acknowledgment.—Acknowledg- 
ment of an illegitimate child by its mother is 
a prerequisite to the inheritance by brothers 
and sisters of the estate of such child.—Suc- 
cession of Gravier, La., 51 So. 704. 

18. Proceedings Under Bastardy Act.—A 
preceeding under the bastardy act (Rev. Codes 
1905, § 9647 et seq.) is not strictly either civil 
or criminal, and section 6829, relating to venue 
in certain civil actions, does not -apply.—State 
v. Lane. N. D., 125 N. W. 558. 

19. Brokers—Compensation.—Written con- 
tract by which the signer binds himself to pay 
a commission for a sale of land of which he 





is not the owner, is not within the statute of 


frauds.—Sadler v. Young, N. J., 75 Atl. 890. 


20. Carriers—Bill of Lading.—A bill of lad- 
ing issued by a carrier may be changed or 
modified by a subsequent parol agreement be- 
tween the shipper and the carrier.—Lincoln 
Tent & Awning Co. v. Missouri Pac. Ry. Co., 
Neb., 125 N. W. 603. nn 

21: Delivery of Goods.—If a consignee had 
actual notice of the arrival of freight and its 
readiness for delivery and did not demand it in 
a reasonable time thereafter, the manner of 





notice is immaterial.—Southern Ry. Co. v. Ww. 


T. Adams Mach. Co., Ala., 51 So. 779. 

22 —Failure to Furnish Cars.—An action by 
a shipper against a carrier for failure to de- 
liver cars when demanded is in tort; no con- 
tract having been made for delivery at any 
point.—Richey & Gilbert Co. y. Northern Pac. 
Ry. Co., Minn., 125 N. W. 897. 

23. Cancellation of Instrauments—Right to 
Cancellation.—The disposition of property by a 
mentally competent grantor voluntarily and 
without undue influence -will not be interfered 
with by the court.—Shea v. Catholic Society of 
Webster City, Iowa, 125 N. W. 806. 

24. Constitutional Law—Class Legislation.— 
The statutes providing for an injunction against 
the sale of liquor, and punishing violation 
thereof by contempt proceedings, held not to 
violate Const. art. 1, § 6, forbidding class leg- 
islation.—Brown & Bennett v. Powers, Iowa, 
125 N. W. 833. 

25. Construction.—Fees of a public officer 
having been fixed by law and afterwards earned 
by him, a subsequent statute will not be pre- 
sumed to be intended to take away such rights. 
—Brandon vy. Williams, Ala., 51 So. 873. 

26. Police Power.—The legislature cannot, 
under the guise of police regulations, arbitrar- 
ily invade personal rights or private property. 
—City of Chicago v. Pittsburgh, C., C. & St. L. 
Ry. Co., Ill, 91 N. E. 422. 

27. Contracts — Construction.—W here the 
terms of a contract appear on their face to 
have been for the benefit of one of the parties, 
any ambiguity will be construed most strongly 
against him.—Capital City Bank, v. Hilson, Fla., 
51 So. 853. 

28. Mutuality.—An agreement to purchase 
all that a manufacturer desires to sell the pur- 
chaser at a certain price or all that the pur- 
chaser desires to take at a certain price is void. 
—MclIntyre Lumber & Export Co. v. Jackson 
Lumber Co., Ala., 51 So. 767. 

29.——_Stipulated Damages.—Where it is 
doubtful from the whole contract whether the 














. 





sum, fixed as damages for a breach, was in- 
tended as stipulated damages or a penalty, the 
court will construe the contract as providing 
for a penalty.—Stratton v. Fike, Ala., 51 So. 874. 


80. Conversion—Devise of Land in Trust.—A 
devise of lands in West Virginia in trust, to be 
sold for the benefit of a religious corporation, 
held to work an equitable conversion of the 
lands into money.—West Virginia Pulp & Paper 
Co. v. Miller, U. S. C. C. of App., Fourth Cir- 
cuit, 176 Fed. 284. 

31. Corporations—Action for Libel.—A resi- 
dent corporation is suable for libel only in the 
county of its principal office or in the county of 
the publication of the libel.—Wallace v. South- 
ern Express Co., Ga., 67 S. E. 694. 

32.——Claims Against Insolvent Corporation. 
—One having a claim against an insolvent cor- 
poration in the hands of receivers and holding 
collateral held to have a right to pro rata divi- 
dends without regard to the collateral, provided 
the total amount shall not be more than the 
amount of his claim, with interest.—Hitner v. 
Diamond State Steel Co, U. S. C. C, D. Del., 
176 Fed. 384. 

33. Estoppel.—There is no estoppel to deny 
corporate existence in case there is no law au- 
thorizing organization of such corporation.— 
Hossack v. Ottawa Development Ass’n, IIl., 91 
N. E. 4389. 

34.——Sale of Property under Deed of Trust.— 
Collusion of purchase under deed of trust on 
corporate property with officers of corporation 
to prevent redemption held not to extend time 
for suit by stockholders to redeem.—McLester 
v. Woodlawn Cemetery, Ala., 51 So. 793. 
$5. Transacting Business.—A single sale 
by a foreign corporation held not the “trans- 
acting of business” in the state in violation of 
statute.—Alpena Portland Cement Co. v. Jen- 
kins & Reynolds Co., Ill., 91 N. E. 480. 

36. Ultra Vires Acts.—The guaranty or 
payment by a corporation, without benefit to 
itself, of the debt of another, in which it has 
no interest, is beyond its powers.—Mapes v. 
German Bank of Tilden, U. S. C. C. of App., 
Eighth Circuit, 176 Fed. 89. 

37. Ultra Vires Acts.—Where a corporation 
gives its note to a bank for the debt of a third 
party, for which it was not responsible, and also 
for its own debt, the note, as to the debt of a 
third party, held invalid.—Mapes v. German 
Bank of Tilden, U. S. C. C. of App., Eighth Cir- 
cuit, 176 Fed. 89. 

38. Creditors’ Suit—Remedy at Law.—A 
creditor’s bill held not to lie until the creditor 
has exhausted his remedy at law.—James H. 
Rice Co. v. McJohn, IIll., 91 N. EB. 448. 

39. Criminal Law—Harmless Error.—Ac- 
cused, having established a fact by his own 
testimony, could not have been prejudiced by 
other evidence, however incompetent, tending 
to prove the same fact.—State v. Guy, Ss. D., 
125 N. W. 570. 

40. Damages—Mitigation.—If property was 
improved more than it was damaged by the ob- 
struction of the street on which it was situated, 
So as to prevent access therefrom in one direc- 
tion, the owner was not entitled to recover . 
damages.-—Meighan v. Birmingham Terminal 
Co., Ala., 51 So. 775. 

41. Death—<Actions.—An administrator ap- 
pointed in New Jersey may sue within the state 
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for damages for a death within the state of an 
alien, caused by the wrongful act of another.— 
Cetofonte v. Camden Coke Co., N. J., 75 Atl. 913. 


42. Deeds—Confidential Relations.— Where 
fiduciary relationship exists between the parties 
to a deed, and the grantor made the deed rely- 
ing on the advice of the grantee, it is imma- 
terial to the validity of the transaction that 
the grantor had independent advice.—Beach v. 
Wilton, IIL, 91 N. E. 492. 


43. Diveree—Desertion.—A party who drives 
the other party away is a deserter within the 
divorce laws.—Hudson v. Hudson, Fla, 51 So. 
857. 

44. Laches.—Delay of 20 years held to-.bar 
bill for divorce on the ground of impotency.— 
Bass v. Bass, Ala., 51 So. 753. 

45.——Multifarious Bill—A bill by a wife 
praying a divorce a vinculo and for the convey- 
ance to her by the husband of lands paid for 
with her money held not multifarious.—Sing- 
er v. Singer, Ala., 51 So. 755. 

46. Dower—Taxes and Assessments.—W here 
a widow, entitled under the statute to the ex- 
clusive possession of the real estate of her hus- 
band, received all the rents and profits, she 
must pay the taxes and special assessments 
levied against the premises.—Lambert v. Hem- 
ler, Ill., 91 N. E. 435. 

47. Widow as Co-Tenant with Heirs.—The 
widow is not a co-tenant with the heirs of the 
deceased owner.—Hamby vy. Hamby, Ala., 51 So. 
732. 

48. Eminent Domain—Property Subject.—A 
railroad spur track, not devoted to public use, 
is subject to expropriation by another cor- 
poration.—Louisiana & A. Ry. Co. v. Louisiana 
Ry & Nav. Co., La., 51 So. 712. 

49. Equity—Decree Pro Confesso.—A final 
decree pro confesso held conclusive on defend- 
ant as to all matters of fact properly averred 
in the bill—James H. Rice Co. vy. McJohn, IIL, 
91 N. E. 448. 

50. Pleading.—Exhibits attached to a bill 
will control the conflicting allegations of the 
bill—Dempster v. Lansingh, IIL, 91 N. E. 488. 

51. Use of Property.—Equity will not aid 
one man to restrict another as to the uses to 
which he may lawfully put his property, unless 
the right to such aid is clear.—Fortesque v. 
Carroll, N. J., 75 Atl. 923. 

52. Estoppel—Against Municipality.—A city 
heid estopped to claim the invalidity of an or- 
dinance because not properly publisheed so as 
to recover damages which the ordinance re- 
leased to a railroad company.—City of Chicago 
v. Pittsburgh, C., C. & St. L. Ry. Co., Ill, 91 N. 
E. 422. 

53. Executors and Administrators—<Allow- 
ance to Widow.—An order granting allowance 
to widow without notice to the heirs held not 
void.—In re Whiton’s Estate, Neb, 125 N. W. 
606. 

54. False Imprisonment—Pleas.—In an action 
for false imprisonment, a plea alleging that 
plaintiff was arrested by an officer for com- 
mitting an offense in the officer’s presence 
held sufficient—Gambill v. Cannon, Ala., 51 So. 


755. 

















55. Federal Cotrts—Judgments.—In the ab- 
sence of a state statute governing the subject, 
the question of the liability of an employer for 





an injury to an employee is one of general 


law, as to which the federal courts are not 
bound by the decisions of the state courts.— 
Illinois Cent. R. Co.- v. Hart, U. S. C. C. of 
App., Sixth Circuit, 176 Fed. 245. 

56. Fire Insurance—Duties and Liabilities.— 
Insurance brokers, employed by an owner of 
property to effect insurance thereon, which 
they do, the policies being of usual and stan- 
dard form, are under no duty to inform the 
insured as to the provisions and conditions of 
the written policies unless requested; but it 
devolves upon the insured to inform himself 
in respect to the terms of the contracts.— 
Fries-Breslin Co. v. Bergen, U. S. C. G of App., 
Third Circuit, 176 Fed. 76. 

AT. Fixtures—Right to Remove.—The right 
to remove a fixture from leased premises with- 
out specification of time for removal is limited 
to the term of the lease, or while lessee re- 
mains in _ possession.—Phelps v. Ayers, Wis., 
125 N. W. 919. 

58. Fraud—Fiduciary Relation.—There is 
no presumption that a confidential relation 
exists between hrothers solely from the fact 
of their relation, but the burden is upon the 
party asserting the existence of such rela- 
tion to prove it.—Crawford v. Crawford, Ga., 
67 S. E. 673. 

59. Frauds, Statute of—Antenuptial Contract. 
—An oral antenuptial contract, though reduced 
to writing and executed after marriage, is stil! 
void under the statute of frauds.—Rowell v. 
3arber, Wis., 125 N. W. 937. 

60.—Operation and Effect.—Where the ven- 
dor denies the making of the alleged oral 
contract for the sale of land and pleads 
the statute of frauds, the vendee may recover 
the amount paid in part performance.—Frey 
v. Stangl, Iowa, 125 N. W. 868, 

61. Fraudulent Conveyances—Subsequent 
Financial Difficulties ——Where contemporaneous 
financial embarrassment of a grantor does not 
appear, his conveyance will not be held fraud- 
ulent because of subsequent financial difficulty. 
—Bluthenthal v. Stone Bros., Fla., 51 So. 851. 

62. Guaranty—Surrender.—A guarantor of 
the debt.of another is not discharged from lia- 
bility by the acceptance by the creditor of a 
note for the debt signed by both principal and 
guarantor; but the creditor may surrender such 
note and sue on the contract of guaranty.—Mc- 
Farlane v. Wadhams, JU. S. Cc. C. of App., Sev- 
enth Circuit, 176 Fed. 82. 

63. Highways—Negligence in Operating Au- 
tomobile.—Defendant operating an automobile 
on a highway held negligent whether he ran 
into a wagon going in the opposite direction 
by turning into it or by running upon the 
wrong side of the highway.—Anderson Vv. 
Sparks, Wis., 125 N. W. 925. 

64. Husband and Wife—Mortgage of Wife's 
Property.—Where a married woman gave, a 
mortgage to secure her husband’s debt, the 
giving of a subsequeent mortgage by her held 
to repudiate the previous mortgage.—Evans V. 
Faircloth-Byrd Mercantile Co, Ala., 51 So. 











* 785. 


65. Indians—Deeds.—Deeds executed by In- 
dians are not recognized by the government, 
and were not recognized by the British govern- 
ment.—State v. Venice of America Land Co., 
Mich., 125 N. W. 770. 

66. Indictment, and Information— Alternative 
Averments.—Alternative averments in an in- 
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dctment must each present an ndictabte of- 
fense, and if one or more of them charges no 
offense the indictment is bad in toto.—State v. 
Nix, Ala, 51 So. 754. 

Principals and Accessories—At com- 
mon law the principal and accessory, whether 
after or before the fact, could be, and gen- 
erally were, joined in the same indictment and 
tried together.—People vy. Jordan, lIl., 91 N. E. 
482. 

68. Injunction—Contracts.—An action at 
law for breach by an employee of his agree- 
ment not to enter into a competing business 
held not to furnish an adequate remedy, and 
an injunction lies to restrain him from violat- 
ing the agreement.—McCall Co. v. Wright, N. 
Y., 91 N. BE. 516. 

69. Intoxicating Liquors—Recovery Under 
Dramshop Act.—The fact that the wife may 
have means of her own or an income from some 
source other than her husband does not affect 
her right to recover damages under the dram- 
shop act for injury to her means of support on 
account of the death of her husband.—Deel v. 
Heiligenstein, Ill., 79 Atl 429. } 

70. Joint-Stock Compani¢es—Relation of 
Members.—Members of a syndicate as between 
themselves will be regarded as partners.—Hos- 
sack v. Ottawa Development Ass’n., Ill., 91 N. E. 
439. 

71. Judgment—Collateral Attack.—A decree 
of a federal court, establishing a lien on a 
fund, cannot be collaterally attacked by a suit 
in a state court, in which the complainant asks 
to be adjudged owner of the fund.—Cornue v. 
Ingersoll, U. S&S C. C. of App., 176 Fed. 194. 

72. Collusive Joinder of Defendants.— 
Where parties jointly liable on separate con- 
tracts are collusively joined as defendants, a 
summons served upon one defendant in the 
eounty of his residence held void, and collec- 
tion of the judgment may be enjoined.—Ayres 
v. West, Neb., 125 N. W. 583. 

73.——Vacating Decree.—A court has no pow- 
er to vacate a decree rendered at a previous 
term, unless the decree was absolutely void.— 
Singo v. Fritz, Ala, 51 So. 867. 

74. Judicial Sales—Validity.—That the de- 
scription by which property has been publicly 
sold, under order of court, is faulty does not 
necessarily render the sale an absolute nullity. 

Smi y. Krause & Managan Lumber Co., La., 
51 So. 693. ; 

75. Landlord and Tenant—Title to Crops.— 
Where the relation of landlord and tenant ex- 
ists, the titie to crops grown is in the tenant, 
and the landlord has only a lien.—Teel v. State, 
Ga. 67 S. E. 699. 

76. Libel and Slander—Malice.—In an action 
for slander, where a prima facie case of priv- 
ilege has been made, held plaintiff’s duty to 
prove actual malice by facts tending to prove 
a malicious or guilty motive.—Joseph v. Baars, 
Wis., 125 N. W. 913. 

77.——Publication.—To render One liable for 
a defamation, it need not be published to the 
public generally, but it is sufficient if it be com- 
municated to only one person other than the 
one defamed.—Jozsa. v. Moroney, La., 51 So. 

78. Limitation of Actions—Novation.—Where 
a contract is novated, limitation begins to run 
only from the inception of the substituted con- 
tract.—Morecraft v. Allen, N. J., 75 Atl. 920. 

79. Master and Servant—Compensation.— 
One held not entitled to recover for services 
as under an impljed contract, where the testi- 
mony of both parties was that there was an ex- 
— contract.—Ruttle v. Foss, Mich., 125 N. W. 
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80. Concurrent Negligence of Fellow Ser- 
vant.—Negligence of a fellow servant. when 
merely concurrent with and rendered effective 
by a defect in the place of work, renders the 
master liable-—Gcersegner v. Burnham, Wis., 125 
N. W. 914. 

81. Custom of Doing Work.—In order that 
a custom of railroad employees to do work in 
a particular manner should be binding on the 
company, and render it liable for an injury re- 
sulting to another employee, the custom must 
have been known to it, or have been so general 
that its knowledge must be presumed.—Illinois 











Cent. R. Co. v. Hart, U. S. C. C. of App., Sixth 
Circuit, 176 Fed, 245. 


82. Duty to Warn Servant.—A master need 
not warn a servant of the risks ordinarily in- 
cident to the employment, and so obvious that 
the servant is presumed to know of their ex- 
istence.—Brotzki v. Wisconsin Granite Co., Wis., 
125 N. 916. 

83. Fellow Servants.—One may act as fore- 
man and still be the fellow servant of the men 
whom he directs; and it is necessary to look 
beyond the description of the person to deter- 
mine the existence of the relation. —Doyle v.- 
Melendy, Vt.. 75 Atl. 881. 

84. Injuries to Servant.—In a servant’s ac- 
tion for injuries through defective appliances, 
plaintiff has the burden of sustaining the es- 
sential averment that the defect arose from, 
or was not discovered or remedied owing to, the 
negligence of defendant, or of some person for 
whom he was responsible. —Alabama Great 
Southern R. Co. v. Yount, Ala., 51 So. 737. 

85. Inspection of Appliances. — Where 
dangers incident to making repairs arise from 
the master’s failure to maintain the instrumen- 
talities to be repaired in the usual way, the 
master held Hable for injuries to the servant 
while making repairs.—Willis v. Plymouth & 
Cc. Telephone Exch. Co., N. H., 75 Atl. 877. - 

86. Instructing Servants-—Where defend- 
ant selected B to instruct his employee in 
charging a soda fountain tank, and while re- 
ceiving this instruction the employee was kill- 
ed through B’s negligence, the defendant ,was 
liable; the acts of B being the acts of the mas- 
ter.—McDonnell v. Central Drug Co., Mich., 125 
N. W. 546. 

87. Negligence of Independent Contractor. 
—A master, principal, owner, or operator is not 
liable for the negligence of his independent con- 
tractor, even though he may control, direct, and 
approve the work which is negligently done.— 
Southern Ry. Co. v. Lewis, Ala., 51 So. 746. 

88. Regulations of Employment.—An invi- 
tation to a servant to violate a rule of the 
master may be inferred from habitual violations 
known to the master.—Willis v. Plymouth & C. 
Telephone Exch. Co., N. Hj, 75 Atl. 877. 

89. Risk Assumed by Servant.—A servant 
held still in the service of the master, and not 
entitled to recover from him for an injury re- 
ceived after he had finished his day’s work, but 
before he had left the premises, through the 
negligence of another of defendant’s employees. 
—Willmarth v. Cardoza, U. S. C. C. of App., 
First Circuit, 176 Fed. 1. 

90. Mechanics’ Lien—Right to.—Property can- 
not be subjected to a mechanic’s lien for ma- 
terial furnished under a contract with one who 
is not the owner’s agent.—H. C. Behrens Lumber 
Co. v. Lager, S. D., 125 N. W. 574. 

91. NegHgence—Burden of Proof.—Plaintiff 
in a personal indusy, action need not affirmative- 
negligence, in addition to showing defendant's 
negligence, in order to make a on facie case. 
a at v. Radke, Wis., 125 N. 934. 
Elements.—To make out Rou ll neg- 

Saeko that he was free from eae ets tod 
ty sos it must appear that the person pene 
to be charged had knowledge, actual or 
puted, that his act or omission complained of 
was likely to cause injury to some person or 
thing.—Wickert v. Wisconsin Cent. Ry. Co., 
Wis., 125 N. W. 943. 

93. Practice of Ordinarily Prudent Men,— 
Evidence of ordinary practice of reasonable 
men in the same circumstances is generally 
competent on the question of negligence.— 
Chicago Great Western Ry. Co. v. Minneapolis, 
st. P. & 8S. S. M. Ry. Co., U. S. C. C. of App., 176 
Fed. 237. 

94. Violation of Statutory Duty.—Mere vio- 
lation of a statutory duty amounts only to sim- 
ple negligence, and does not constitute willful 
or wanton misconduct.—Smith v. Central of 
Georgia Ry. Co., Ald:, 51 So. 792. 

95. Nuisance—Abatement.—Ralilroad company 
held compelled to use approved methods to 
minimize annoyance to adjoining property own- 
ers from operation of roundhouse.—Tucker v. 
Vicksburg, S. & P. Ry. Co., La., 51 So. 689. 

96. Patentsa—Persons Entitled.—A patent 
may be issued to an assignee of an inventor 
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through mesne assignments, provided they are 
first entered of record in the Patent Office.—El- 
liott-Fisher Co. vy. Underwood Typewriter Co., 
us CC, S&S DN. Y., 176 Fed. 372. 

97. Principal and Agent—Agency to Receive 
Notice.—A contract by which a carrier agrees 
to deliver freight at a particular place to the 
shipper’s order, and to notify third persons at 
its destination of its arrival, made the latter 
the agents of the shipper to ‘receive notice.— 
Southern Ry. Co. v. W. T. Adams Mach. Co., Ala., 
51 So. 779. 

98. Railroads—Contributory Negligence.— 
There is no presumption of contributory negli- 
gence in case of a crossing accident.—Buchanan 
v. Philadelphia, B. & W. R. Co., Del., 79 Atl. 872. 

99. Frightening Animals.—A railway com- 
pany held not liable, where a blind mare, graz- 
ing in a pasture, is frightened by a whistle, and 
falls into an open ditch.—Louisville & N. R. Co. 
v. Roberts, Ga., 67 S. E. 690. 

100. Trespassers.—W here 
highway blocked an unreasonable time by a 
train, he is not a trespasser upon the railroad’s 
property in prudently passiug around the ena 
of the train.—Johnson vy. Atlantic Coast Line R. 
Co., Fla., 51 So. 851. 

101. Receivers—Claims.—Interest earned by 
the deposit in bank of the moneys of an insol- 
vent corporation becomes the property of the 
owner of the fund, and a judgment ordering a 
receiver to pay certain creditors out of the 
funds in his control does not vest in the ered- 
itors any rights in the interest accruing on 
such funds.—Villere v. New Orleans Pure Mili 
Co., La., 51 So. 699. 

102. Removal of Causes—Diversity of Citi- 
zenship.—A bill by a stockholder against the 
corporation and cthers, alleging a conspiracy 
to effect an exchange of bonds for new bonds 
and stock to the injury of the stockholders, and 
alleged to be illegal and ultra vires, held to 
state a joint cause of action, which prevented 
the cause from being removable by the corpora- 
tion as involving a separable controversy.-—VPol- 
litz v. Wabash R. Co., U. S&S. C. C. of App., Ser- 
ond Circuit, 176 Fed. "333. 

103. Sales—Bailments.—One to whom 200ds 
are delivered, which he not only may sell, but 
must pay for whether he sells them or not, and 
which he cannot return, is not a -bailee, but a 
poretener—i eevee v. American Woolen Co., 

.& D.N. Y., 176 Fed. 145. 

104. Seeks of Payment. —Where a promise 
is made to pry a stipulated price on delivery of 
a monument at a specified place, the law will 
imply a promise to pay for it at that place. 
pf B. Wayt & Son v. Meighen, Iowa, 125 N. W. 
$02. 

105.——Sales on Credit.—On executory con- 
tract to sell on credit, if the purchaser be- 
comes insolvent or defaults, the seller may 
treat the contract as a cash sale.—Lincoln v. 
Chas. Ashuler Mfg. Co., Wis., 125 N. W. 908. 

106. Warranties.—A clear and positive af- 
firmation or representation of the quality of a 
thing sold, when made by a seller as a part of 
a contract of sale, and relied upon by the buy- 
er, is a warranty.—Siegel v. Barker, Minn., 125 
N. W. 582 

107. Warranties.—A written contract of 
sale containing a warranty does not necessarily 
deprive the buyer of the benefit of an implied 
warranty.—Loxtercamp v. Lininger Implement 
Co., Iowa, 125 N. W. 830. 

108. Specific Performance—Agreement to 
Devise.—Statute of frauds held not to prevent 
specific performance of a contract to devise, 
performed by the oa .—Chantland v. Sher- 
man, Iowa, 125 N. 
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109. Contracts Enforceable.—A contract 
which is uncertain will not be specifically en- 
spose aa Co. v. Wright, N. Y., 91 N. E. 
51 





110. Telegraphs and Telephones—Harmless 
Error.—In an action against a telegraph com- 
pany for failure to deliver a death “eres. held 
proper to permit ‘plaintiff to prove that she had 
no means with which to prepare her husband’s 
body for burial, and that the message was sent 
to peeeere such means.—Western Union Tele- 





graph Co. vy. West, Ala., 51 So. 740. 
111. 
—A party who selects” a ‘telegraph as a means 





of communication must bear the loss caused by 
error in transmission being remitted to his ac- 
tion for damages against the telegraph company 
for the mistake.—Younker v. Western Union 
Telegraph Co., Iowa, 125 N. W. 477. 


112. Trial—Directed Verdict.—Where plain- 
tiff refused to offer evidence in support of the 
allegations of his complaint, it was error to 
direct a verdict for defendant.—Webb v. Weg- 
ley, N. D., 125 N. 62. 


113. Direction of Verdict.—If defendant, 
upon the overruling of his motion for a direct- 
ed. verdict, offers testimony in support of his 
defense, he waives any error in overruling the 
oT? eee v. Racine- Sattley Co., Neb., 125 

A . 587. 


114, Trover and Conversion—Joint Tort 
Feasors.—If cotton, in which a third person had 
rights, was converted by the wrongful act of 
one person co-operating with another who had 
notice of the third person’s rights, such third 
person could sue them jointly.——Pippin v. Farm- 
ers’ Warehouse Co., Ala., 51 So. 882. 


115. Kinds of Property.—Trover will lie for 
the conversion of money, either in the form of 
specie < notes.—Morrin v. Manning, Mass., 91 
N. E. 308. 











116. Purchase of Incumbered Property.— 
One having a lien on a crop for advances would 
have a right of action for conversion aguinst 
one who purchased and removed it with knowl- 
edge of such lien.—Rew v. Maynes, Iowa, 125 
N. W. 804. 


117. Usury—Contirgent Benefits Beyond Le- 
gal Interest.—Where a lender has the right to 
demand the repayment of his loan with legal in- 
terest in any event, a stipulation for a con- 
tingent benefit beyond the legal rate renders 
the contract usurious.—Scott v. Fabacher, U. S. 
Cc. C. or App.. Fifth Circuit, 176 Fed. 229. 


118. Vendor and Purchaser—Contracts.—An 
administrator, who released his own mortgage 
and accounted for the amount due on it in the 
probate court wherein the estate was fully 
settled, terminated the mortgage, and the title 
was not defective because of its existence.— 
Attebery v. Blair, Ill, 91 N. E. 475. 


119.——Contract of Sale.—A contract for the 
sale of land which specifies the payment of a 
certain amount as consideration implies that 
the payment is to be in cash.—Ames v. Ames, 
Ind., 91 N. E. 509. 


120. Remedies of Purchaser.—An oral con- 
tract for the sale of land being enforceable be- 
tween the parties, unless the making thereof 
be denied in the pleadings, under the express 
provisions of Code, §§ 4627, 4628, the vendee 
cannot repudiate the agreement and recover 
money paid in part performance if the vendor 
is ready and able to perform on his part.—Frey 
v. Stangl, Iowa, 125 N. W. 868. 


121. Waters and Water Courses—Surface 
Waters.—Landowners can have no _ property 
rights as to surface waters by virtue of the 
ownership of the land.—Southern Ry. Co. v. 
Lewis, Ala., 51 So. 746. 


122. Surface Waters.—The common-law 
rule that one may do what he will with surface 
water held subject to the limitation that one in 
relieving himself therefrom must respect the 
rights of his Sy gO v. City of Des 
Moines, Iowa, 125 N. W. 846 


123. Wills—Contract to Will—A contract 
to will in consideration of plaintiff’s services, 
having been fully performed by plaintiff, could 
not be repudiated by decedent without plain- 
hy consent.—Dalby v. Maxfield, IIL, 91 N. E. 








124. Intention.—When it appears that tes- 
tator necessarily intended to make a disposi- 
tion which is not shown in formal words, but 
the language shows the trend of his thought, 
such desire by be given effect.—Jones v. Gane, 
Mass., 91 N. 66. 


125. Witnesses—Confidential Communica- 
tions.—Letters by a husband to his wife lose 
their character as privileged communications 
where delivered by her to pene officers.— 
State v. Sysinger, S. D., 125 N. $79. 











